Kathleen Marion Carr

Office of the Field Solicitor
U.S. Department of the Interior
960 Broadway, Suite 400
Boise, Idaho 83706
Telephone: (208)334-1911
Facsimile: (208)334-1918

For the U.S. Department of the Interior, Bureau of Reclamation

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION )
OF WATER TO VARIOUS WATER RIGHTS ) RECLAMATION’S PETITION
HELD BY OR FOR THE BENEFIT OF )} FOR HEARING ON FIFTH

A&B IRRIGATION DISTRICT, AMERICAN )} SUPPLEMENTAL ORDER
FALLS RESERVOIR DISTRICT #2, BURLEY ) AMENDING REPLACEMENT

IRRIGATION DISTRICT, MILNER ) WATER REQUIREMENTS FINAL
IRRIGATION DISTRICT, MINIDOKA ) 2006 & ESTIMATED 2007
IRRIGATION DISTRICT, NORTH SIDE )
CANAL COMPANY, AND TWIN FALLS )
CANAL COMPANY )

)

)

INTRODUCTION
The U.S. Department of the Interior, Bureau of Reclamation (Reclamation), by and
through its attorney Kathleen Marion Carr, Office of the Field Solicitor, pursuant to Idaho Code
§ 42-1701A(3) and IDAPA 37.01.01.230 hereby files its petition requesting a hearing on the
Fifth Supplemental Order Amending Replacement Water Requirements Final 2006 & Estimated
2007 issued by the Director of the Idaho Department of Water Resources (IDWR) on May 23,

2007. (“Fifth Supplemental Order’™).
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PETITION
I Reclamation is a party to the above-captioned administrative proceeding. It has

previously requested a hearing on the Director’s Amended Order of May 2, 2005, see e.g,
Reclamation’s Petition for Hearing Regarding the Director’s Amended Order of May 2, 2005
{May 17, 2005), and contested the process used by IDWR for approving water replacement
plans. See e.g., Reclamation’s Protest to Idaho Ground Water Appropriators’ Initial Plan for
Providing Replacement Water (May 6, 2005) and Reclamation’s Reply to Idaho Ground Water
Appropriators’ Response to Objections to Plan for Providing Replacement Water (June 1, 2003).
To date, neither Reclamation nor any other party to this proceeding has had an opportunity to
have a hearing on the numerous legal and factual issues they have raised with respect to the
conjunctive administration of junior ESPA ground water rights and the factual findings and
conclusions of law contained in the Director’s May 2, 2005, Order and subsequent
administration orders.

2. On May 23, 2007, the Director issued his Fifth Supplemental Order wherein he
made a final determination of material injury for 2006 and an estimated determination of
material injury for 2007. The Fifth Supplemental Order also expressly adopts and incorporates
the “Conclusions of Law . . . [and] Requirements of the May 2, 2005 order, as well as all
subsequent orders related thereto, as applicable.” Fifih Supplemental Order pp. 13, {6.

3. On June 5, 2007, the Director held a status conference in the above-captioned
proceeding. At the status conference, the Director indicated that he intended to schedule a single
hearing to address all the issues raised by the parties with respect to the May 2, 2005, order and

subsequent orders, including, the recently issued Fifth Supplemental Order.
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4. Because the Fifih Supplemental Order was designated a final order of the agency,
Idaho Code § 42-1701A(3) requires persons contesting the decision request a hearing before the
Director. Accordingly, Reclamation hereby requests a hearing before the Director concerning
the Fifth Supplemental Order. The grounds for this request are set forth in the numerous
petitions, protests, briefs, and/or other pleadings previously filed by Reclamation in this
proceeding, which are expressly incorporated herein as if fully set out and restated. In addition,
the method of administration employed by the Director as set out in the Fifth Supplemental
Order and prior orders fails to account and mitigate for multiple year impacts of ground water
pumping and fails to make proper determinations of reasonable carryover. Reclamation reserves
the right to raise such additional issues pending completion of discovery and related pretrial
matters.

Based on the foregoing, Reclamation requests a hearing in this matter be scheduled

consistent with the direction set out by the Director at the June 5, 2007, status conference.

Dated this {//Z day of June, 2007,
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" KATHLEEN MARION CARR
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CERTIFICATE OF SERVICE

I hereby certify that on this !;7” day of June 2007, I served a true and correct copy of

the foregoing on the following by U.S. Mail Postage Prepaid:
Via Hand-Delivery

Director Dave Tuthill

[daho Department of Water Resources
322 East Front Street

Boise, ID 83720-0098

VIA U.S. Mail

Randy Budge

Candice M. McIHugh

Racine Olson Nye Budge & Bailey, Cht.
Post Office Box 1391

Pocatello, ID 83204-1391

Roger Ling

Ling Robinson & Walker
Post Office Box 396
Rupert, Idaho 83550

John Rosholt

Travis L. Thompson

Barker Rosholt & Simpson

113 Main Avenue West, Suite 303
Twin Falls, ID 83301-6167

John K. Simpson

Barker Rosholt & Simpson
Post Office Box 2139
Boise, ID 83701-2139

C. Tom Arkoosh
Arkoosh Law Offices
Post Office Box 32
Gooding, ID 83330
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W. Kent Fletcher
Fletcher Law Office
Post Office Box 248
Burley, ID 83318

James C. Tucker
Idaho Power Company
1221 West Idaho Street
Boise, ID 83702

James S. Lochhead

Adam T. DeVoe

Brownstein, Hyatt & Farber, P.C.
410 17" Street, 22™ Floor
Denver, CO 80202

Scott L. Campbell
Moffatt Thomas Chtd.,
Post Office Box 829
Boise, ID 83701

Matt Howard

1J.S. Bureau of Reclamation, PN 31-30
1150 North Curtis Road, Suite 100,
Boise, ID 83706-1234

Lyle Swank

IDWR

900 North Skyline Drive
Idaho Falls, ID 83402-6105

Allen Merrit

Cindy Yenter

IDWR

1341 Fillmore Street, Suite 200
Twin Falls, ID 83301-3033

Josephine Beeman
Beeman & Associates
402 West Jefferson
Boise, ID 83702
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Michael Gilmore
Attorney General’s Otffice
Post Office Box 83720
Boise, ID 8§3720-0010

Terry Uhling

JR Simplot Company
999 Main Street
Boise, ID 83702

Sarah Klahn

Amy Beaties

White & Jankowski

511 16" Street, Suite 500
Denver, CO 80202

Michael C. Creamer
Givens Pursley

Post Office Box 2720
Boise, ID 83701-2720
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